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9:39 a.m

CHAI RPERSON HI LL: Good norning, |adies and
gentl eman, the Board of Zoning Adjustnent. Today's date is
11/3/2021. Public hearing will please cone forward. M/ nane
is Fred Hill. [I'm Chairperson of the District of Col unbia
Board of Zoning Adjustnent. Joining ne today is Lorna John,
Vice Chair, Board Menbers Carl Bl ake, Chrishaun Smth, and
Zoni ng Conm ssioners Rob MIler, Peter May, and Ant hony Hood.
Today's neeting and hearing agenda are available to you at
the Ofice of Zoning website.

Pl ease be advised that this proceeding is being
recorded by a court reporter and is also webcast live via
Webex and YouTube Live. The video webcast will be avail able
on the Ofice of Zoning's website after today's hearing.
Accordingly, everyone who is listening on Wbex or a
t el ephone will be nuted during the hearing. Al so, please be
advised that we do not take any public testinony at our
deci si on neeting session.

I f you' re experiencing difficulty accessi ng Webex
or with your telephone call-in, then please call our QZ
hot | i ne nunber 202-727-5471 to recei ve Wbex | og-in or call -
I n instructions.

At the concl usion of a decision neeting session,

| shall, inconsultationwith the Ofice of Zoni ng, determ ne
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whet her a full or summary order nmay be issued. A full order
IS required when the decision it contains is adverse to a
party, including an affected ANC. A full order nmay al so be
needed if the Board's decision differs fromthe Ofice of
Pl anni ng' s recommendati on. Although the Board favors the use
of summary orders whenever possible, an applicant may not
request the Board to issue such an order.

In today's hearing session, everyone who isS
| i stening on Webex or on tel ephone will be nmuted during the
heari ng, and only persons who have signed up to participate
or testify will be unnmuted at the appropriate tine. Please
state your nanme and honme address before providing oral
testinmony or your presentation. Oral presentation should be
limted to a summary of your nost inportant points. Wen
you' re finished speaking, please mute your audi o so that you
m ght cause no | onger picking up sound or background noi se.
Once again, if you' re experiencing difficulty, please cal
our OZ hotline nunber at 202-727-5471. It's also listed on
the screen in front of you.

Al'l persons planning to testify either in favor
or in opposition should have signed up in advance. They'l]|
be called by name to testify. |If this is an appeal, only
parties are allowed to testify by signing up to testify. All
partici pants conpleted the oath or affirmation as required

by Subtitle Y 408.7.
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4

Requests to enter evidence at the tine of an
online virtual hearing, such as witten testinony or
addi ti onal supporting docunents other than |ive video, which
may not be presented as part of the testinony, nay be all owed
pursuant to Subtitle Y 103.13, provided that the persons
maki ng the request to enter an exhibit explain how the
proposed exhibit is relevant; the good cause that justifies
allowmng the exhibit into the record, including an
expl anation of why the requester did not file the exhibit
prior to the hearing pursuant to Y 206, and how t he proposed
exhi bit woul d not unreasonably prejudice any parties.

The order of procedures of special exceptions and
variances are pursuant to Y 409. The order of the appeals
IS pursuant to Y 507.

At the concl usi on of each case, an i ndividual who
was unable to testify because of technical issues nay file
a request for leave to file a witten version of the planned
testinmony to the record within 24 hours following the
concl usion of public testinony in the hearing. |If additional
witten testinony is accepted, then parties will be all owed
a reasonable tine to respond as determ ned by the Board. The
Board then wll make its decision at its next nmeeting
session, but no earlier than 48 hours after the hearing.
Moreover, the Board nay request additional specific

i nformation to conplete the record. The Board and the staff
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will specify at the end of the hearing exactly what is
expected and the date when persons nust submt the evidence
to the Ofice of Zoning. No other information shall be
accepted by the Board.

Finally, the District of Colunbia Adm nistrative
Procedures Act requires that a public hearing on each case
be held in the open before the public. However, pursuant to
Section 405(b) and 406 of the Act, the Board may, consi stent
with its rules and procedures and the Act, enter into a
closed neeting on a case for purposes of seeking | egal
counsel on a case pursuant to D.C. Oficial Code, Section
2-575(b)(4) and/or deliberate on a case pursuant to D.C
O ficial Code, Section 2-575(b)(13), but only after filing
the necessary public notice in the case for an energency
cl osed neeting after taking a roll call vote.

M. Secretary, do you have any prelimnary
matters?

MR, MOY: Wl cone. Good norning, M. Chairnan,
Menbers of the Board. It's the first week in Novenber. Yes.
| do have a brief announcenent related to cases on or
actually off of today's docket if you can bear with ne.
First, we have Case Application -- | believe it's 20280. |
think that's the Case Nunber, VBS Community Builders, LLC
That application has been continued to Novenber 17, 2021.

Appl i cation Nunber 20537 of Margaret McCul | och has
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been continued to Decenber 8, 2021

The Application Nunber 20354 of Canbridge
Hol di ngs, LLC continued to Decenber 15, 2021

W have two -- the next two cases have been
continued to February 16, 2022. These two cases are 20380
of Pol ygon Hol di ngs, LLC, and 20555 of (Odessa Ford. These
two cases to February 16, 2022.

Finally, the Appeal Nunber 20252 of Citizens
Agai nst Devel opers Greatly Obfuscating has been w t hdrawn by
t he appel |l ant.

G her than that, M. Chai r nan, there are
prelimnary matters on sone of the cases today, but as has
been customary, so the Board finds it nore efficient to

address those when | call the case. That's it for nme, M.

Chai r man.

CHAI RPERSON HI LL: Okay. Thanks, M. My. Good
nor ni ng, everyone. Let's see, | know we have a bunch of
different conm ssioners today, so if you'll just, as

efficiently as possible, if M. My, you could call our one
and only decision case today?

MR. MOY: Yes. Thank you, M. Chairnan. Thi s
woul d be Application Nunmber 20472 of the River School, and
this application is before the Board for special exceptions
under the daytinme care use provisions ~-- or rather

perm ssions of Subtitle U Section 203.1(h) under the private
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school wuse permssions of Subtitle U 203.1(m, mninmm
par ki ng requirenents, Subtitle C Section 701.5. This would
construct a child devel opnent center and private school
canpus in the R-1-B Zone, and the property is |located at 4220
Nebraska Avenue, NW As you wll recall, this was | ast heard
by the Board at its hearing on COctober 27th, and
participating on this application for the Zoni ng Comm ssi on
is Rob Mller.

CHAI RPERSON HI LL: Okay. Al right, everybody,
let's see. So | can go ahead and, | guess, start this
di scussion. As | -- as you recall, as everyone recalls, it
was a very long hearing that we had | ast week, and we took
a lot of testinmony fromthe public as well as the applicant
as well as the party in opposition. And there was, you know,
strong opinions both in favor and in opposition. | don't
think that, again, there's opposition to what the m ssion of
the school is per se. | mean | think that everyone is --
it's not so nuch why the school is trying to be there as to
whet her or not this application should be approved as to
whet her the effects on -- whether it's neeting the standards,
right, of howwe're supposed to determ ne whether or not this
shoul d be approved. So I nmean | went back and | ooked at all
of the material as well as the record as well as new
testinmony -- not new testinony -- you know, other filings

fromthe testinony that was in the record, went back to the
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8
requi renents of U 206.1(h) as well as U 203.1(m; also went

and | ooked at the special exception general standards of X
901.2, and | canme down to again, you know, what are they
proposing there, and what is the relief that they are
requesti ng.

So in terns of the parking, | nean, you know, 52
spaces required. They're providing 42. And then there's
al so 12 tandem par ki ng spaces, 6 parking spaces to the pick
up and the drop off [ oop. Even though those are not zoning
conpliant, | did at |least take that into account as | was
thinking about it and that they're -- the parking
requi renments that they're asking relief from to me, don't
seemt hat extreme, right. You know, they're al nost providing

all the parking that they needed, and then, you know, the --

i n one way or anot her even though, again, they' re not zoning
conpl i ant .

And then it comes down to the adverse effect for
the traffic, right, in ny opinion, in ternms of the pick

up/drop off, the anpbunt of activity that's going to happen
in that area with the school. | suppose -- you know, | go
back to the ANC and their opposition and their discussion
that this is kind of just, you know, things piling on top of
each other, right, like one school, another school, another
school. And | was a little bit conflicted as to, you know,

we' re supposed to | ook at this as one particul ar application,
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not howthis application affect -- I'"msorry -- not how ot her
applications affect this application. However, the truth of
the matter is there will be nore traffic in there because of

this school, right.

| also went to the -- as | was thinking -- | nean
we all -- nmost of us know the area, and kind of know that
like -- | nmean, you know, if you're going to avoid traffic

In the pick up/drop off tines, you' re going to avoid traffic
In the pick up/drop off times. Like those -- that traffic
Is there anyway now, right. So, you know, you're not -- |
don't know whether there's going to be any nore traffic. |
nmean | don't think it's going to necessarily be any nore
i nconvenient than it already is, because all those other
schools are already there doing their pick up and drop off
as well, right.

So then | went back to the Ofice of Planning's
report and | ooked at their analysis as to how they net the
criteria. | nmean | guess | would agree with the Ofice of
Planning's analysis as to how they believe this one
application is nmeeting the criteria for us to grant this --
approve this application.

The thing again it just keeps circling back tois
the traffic, right, and whether or not those traffic
situations are going to be mtigated enough that | feel

confortabl e approving the project. Again, no one is saying
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10

this isn't a good -- | think, you know, the school, the
m ssi on, you know, the parents that had, you know, testinony
very much so about, you know, they had their own children
that had -- that would benefit fromthis school or coul d have
benefitted or do benefit, right, and then also the parents
t hat were opposed that were nore concerned about, you know,
additional traffic and then being, you know, concerned about
nore, you know, peopl e wal ki ng around. | guess | was, agai n,
conflicted in that that's part of what nmakes that
nei ghbor hood so great is that you can walk to your school s,
right, | nmean if you' re in one of these schools obviously but
also that it is a wal kabl e area.

| did go back and look at again sonme of the
testinmony in terns of how they're handling the situation at
t heir MacArt hur Boul evard school, and it seens as t hough t hey
are conpliant with what they had -- what they've been trying
to do. You know, they're a good nei ghbor, you know, to use
some ot her commi ssioner's term nol ogy, and that they seemto
be doing a good job there at MacArthur. And | don't think
that they wouldn't do their best to do a good job here at
this school. So what it comes down to again or what it cane
down to again for ne is going back through the TDM pl an and
t he neasures that they had proposed as to how they' re going
to deal with the traffic and deal with the pick up and drop

offs and what the ram fications are if they don't hit their
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nunbers, right.

| think that the fact that -- | thought it was a
good argunent that they nade, that it wasn't just a dollar
figure. Like they're -- you know, they're not just going to
have to pay a penalty. They're going to have to fix the
nunbers if the nunbers don't get to where they're saying the
nunbers wll get in terns of the TDM plan and nmanage ar ea.
| mean | thought the TDM pl an was extrenely expensive, nore
so than actually we see in a lot of cases. | nean this is
not, again, a canpus plan, but | think that they proposed a
| ot of measures as though it was a canpus pl an.

And then another thing that we can di scuss again
is the noney that they' ve offered forward to pay for things
that would really kind of cone forward nore in a PUD that
really aren't zoning-related -- | shouldn't say that -- BZA
itens is nore kind of Zoning Conm ssion things when |ike
there's a PUD and whet her or not the community's going to get
nore benefit after this -- if this went through. And again,
then that's anot her di scussion as to how that may or may not
be put forth in an order if we were to nove forward with
this.

| guess 1'd like to hear what everybody has to
say. |'m again, you know, disappointed that the community
is very nmuch concerned about this additional school causing

nore problens. But again, |'mjust kind of conflicted. |
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mean | think the way that that nei ghborhood is now and the
way that the timng in the norning already is difficult,
dense, hard to npbve around, | don't think this school
necessarily is going to add so nuch to that. It's already
a situation where pick up and drop offs in that area are
difficult for, you know, the nei ghborhood to kind of |ike get
ar ound. But again, that's what nakes that nei ghborhood a
good nei ghborhood to live in, or at |east sone one item as
to why that is a good area to live in.

So that all being said, | guess |'m |eaning
towards approving this with all of the neasures that were put
forward because of -- the last thing, | guess, is | remenber
tal king to the applicant about goi ng back to the ANC and t hat
there was a comment that was nore of a philosophical
difference in that, you know, people should be trying to use
public transportation nore than using their cars. And so
that kind of, unfortunately, goes to a bigger issue than is
really kind of this application, which is how do you get
people to use public transportation. And also, then they
went to the discussion about how the snaller children, you
know, would need to be driven in a certain way rather than
just taking the Metro and the buses. And then also, you
know, as a single parent, you know, to think that you're
going to -- well, you're -- they're going to encourage the

peopl e, the parents to use public transportation as nmuch as
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possible, and |I think that that is sonething that they've
shown in their neasures. So yes -- so | guess, you know, |'m
going to lean forward -- lean towards voting in favor, but
I"'minterested in hearing what other people have to say. |
don't really have a particular order inthis. | guess we'll
go round and round for a while, but | amgoing to start with
M. Smth. |If you don't mnd, M. Smth, if you would |ike
to give us your thoughts?

MEMBER SM TH: Sur e. So, | agree with many of
your points, M. Chair. You know, | am -- it 1is
di sappointing that the neighborhood is, you know, against
this project, but | wunderstand their concerns relate to
traffic -- nostly traffic comng to the site. And | can say
| am famliar with this location and the traffic along
Nebraska and the amount of institutional uses on Nebraska
that create -- that may create this traffic headache to
Tenl eyt own.

This is a very tight site. It's atws-acre site.
They're attenpting for program (phonetic) build additional
structures around the existing historic comunity that's
| ocated on the property which does present some constraints
on the applicant regardi ng how they can address traffic and
parking. And | think they've attenpted to, given the site
constraints, attenpted to address those concerns.

My concern -- well, when |I look at the -- what
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they're requesting, it is a nultitude of special exceptions,
so special exceptions for m nimum parking requirenents and
speci al exceptions to be able to operate a private school use
and daytine care use permssions. So when it cones down to
the heart, | do, you know, recognize given the tight site
constraints, given the very extensive TDMthat was presented
and the conditions that they are holding thenselves to, |
think that the request for the reduction in the parking
requi renents is (audio interference).

But, you know, ny concerns lie in sone of the
ot her special exception criteria that we're tasked wth
| ooking at in U 203.1(h) and U 203.1(m, and the particul ar
criteria that I'"m looking at inside the 203.1(h)(1), the
facility shall be | ocated and desi gn, create no objectionabl e
traffic condition and no unsafe condition when pi cking up and
droppi ng off persons in attendance. And U 203.1(m, the
first one, shall be located sothat it's not |ikely to becone
obj ectionable to adjoining or nearby property because of
noi se, traffic, and the students or otherw se objectionable
conditions and 3, after hearing all evidence, the BZA may
requi re additional parking to be required by this title.

| agree with you, M. Chair, that this, as |ong
as |'ve been on the Board at | east and just the research that
|'ve done in previous cases before | was on the Board, this

is avery expensive |ist of conditions and a very robust TDM
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My concern with what has been presented -- you know, thank
you to the applicant for being as robust and attenpting to
nmeet the concerns the ANC and, you know, the civic groups
that are out there that right now are opposed to this
particular project -- but given the site constraints here,
| do believe that the pick up and drop off concerns with the
nei ghbor hood are valid. There's a lot of traffic on
Nebr aska. There are a lot of institutions along Nebraska
that are -- that have pick up and drop off issues on their
own. So I wouldn't want this project to exacerbate that
| ssue. The TDM does attenpt to rectify that by having a
study occur for that first year, but | do believe that as far
as | can see, that there is still a blind spot in how do you
protect, strongly protect against pick up and drop off
concerns at the school.

| recognize that there is a condition that says

that no passenger vehicle pick up and drop off of students

shall occur on the streets imediately adjacent to the
canmpus, but I'mstill concerned with howyou can enforce that
specifically if there -- if we -- if the school doesn't have

enough site that these parents can go to to either queue or
potentially drop off their children. So |I amconcerned t hat
based on at |east what | see that that doesn't exist within
that first year, especially given this project -- these

conditions really don't kick in until after the project has
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been built and they're at their full occupancy. At that

poi nt, you know, all the renedi es have been back-1oaded. The

bui | ding has been built. The occupancy is already there.
You're trying to address it after the fact, and | have a
concern wth that. Noble as it is, | do have sone concern
with that.

So as of right now, I'mconflicted and | would
like to see -- before | can get to an approval, | would |like
to see that we -- the applicant has addressed that in sone

way, shape, or form That neans contracting wth one of

these offsite -- for offsite parking for this first year just
in case. | think that would nove ne a little closer to a yes
than where | am now with this particular project. So

reaching out to some of the sites that they listed in their
TDM that they may potentially contact with -- enter into a
contract with themfor their first year for any overfl ow pi ck
up and drop off, and with that and continue to study during
year one and year two as stated within their conditions and
in the TDM and change as needed after that first year. So
that's where I'mat right now.

CHAI RPERSON HI LL: Ckay. Commi ssioner Mller?

COW SSI ONER M LLER: Thank you, M. Chairman.
This -- | nmean | generally agree with nost of the comrents
that both you, M. Chairman, and M. Smth have made thus

far. | nmean this hearing -- this long -- very long hearing
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that we had | ast week which |I went back and | ooked at parts
of It again yesterday, because |'ma glutton for puni shnent.
You know, it was all about the traffic inpact, and we have
the Ofice of Planning and the D strict Departnent of
Transportation saying that the traffic inpacts, that they can
reconmend approval on the condition that the transportation
demand t hat has been pl anned, that has been devel oped bet ween
t he applicant and the DDOT woul d be a condition of the order,
and that includes all of the traffic mtigation and
mnimzation strategies that are in the TDM plan and the
performance nonitoring plan and the in conprehensive traffic
report that was prepared for this case. And the applicant
has agreed to all of the TDM neasures that DDOI has
recormmended. They actually were even willing to do nore if
DDOT wasn't prepared to recommend at this tinme because ny
i npression was they thought some of the signalization
i nprovenents, for exanple, at 42nd Street, Nebraska and Van
Ness that the applicant was willing to do and pay for.

And so ahead of tine, DDOTl wanted to nonitor that,
t he operations, and | think got the inpression fromnot just
DDOT' s testinony but al nost everybody's testinony that the
existing conditions -- as ny colleagues have said, the
existing traffic conditions, particularly at the norning drop
of f and the afternoon pick up tinmes, are bad. And -- but the

applicant was willing to do nore than their share of the
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burden of addressing not just their potential exacerbation
of those traffic conditions but also to do nore than their
share of burden of addressing the existing traffic neasures.
And | would hope, actually, if we -- if this goes forward,
that DDOT' would allow the applicant to nmake those
| nprovenents that they offered to do for this nei ghborhood.

They are -- that TDM pl an does include a |ot of
things that wll happen -- have to happen before the
certificate of occupancy, including that |ong sidewalk
construction along 42nd Street that doesn't exist today,
ot her signalization inprovenents, signage i nprovenents, flex
post pavenent markings. | would want as many of those front-
| oaded as possi ble before the C of O but | understand why
DDOT wants to see how this performance nonitoring goes and
kick inthe renedies that areinthe planif the targets, the
traffic mtigation targets aren't net. The TDMpl an i ncl udes
this 45 percent trip production target, which is pretty high
inthis type of case, and that's pretty stringent, and there
are renedies if they don't neet it.

It is disappointing that ANC 3 could not get to
a point of supporting this project. They wanted the -- as
| understand it, they wanted the applicant -- well, they said
enough i s enough basically. W allowed all this other growh
in this neighborhood, not just the schools but a |ot of

devel opnment up and down various corridors, and they basically
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sai d enough i s enough. They wanted 75 percent trip -- 75 to
80 percent trip reduction, which | think both DDOT and the
applicant thought was totally unrealistic and has never been
acconplished, and it would just be setting up for failure
that kind of a goal. But it is disappointing because that
ANC has worked with any nunber of applicants in the
nei ghborhood to try to get to a point where they can say yes
I f certain things happen.

So |l think alot of the things that are in the --
a lot of mtigation neasures that are in the TDM and
performance nonitoring plan are inportant. As many of them

that can be front |oaded before the C of O as possible, |

think is inmportant. | think it's inportant that it be part
of our order that the TDM plan -- that the applicant has
agreed to, they've proffered it -- that it be part of our

order. That's not unusual in ny experience in private school
speci al exception cases such as this where traffic often is
the issue -- is the main issue and certainly not unconmon,
as the Chairman has alluded to, in college/university canmpus
plans and in planned unit devel opnents that the Zoning
Commi ssi on considers. So |l think that thisis a-- you know,
it's -- it's a very -- nobody was contesting that this is a
very worthwhile project providing an inclusive educational
experience for hearing inpaired Kkids. | think it's 20

percent of the student popul ation. That's what nakes it
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I nclusive. They're imersed with non-hearing inpaired kids

as well and provided a good education for everybody. They

have the clinic. They' Il -- they have the hearing clinic
onsite and, you know, it is -- and obviously, it's going to
be a nore intense use. This was a -- had a single-famly
home on this lot. | think they have an adjacent |ot. So the
two |ots are -- school use, obviously, is going to be nore
I ntensive use and with nore inpacts than a single-famly
honme. But it is 2.3 acres. It still will only be 0.6 FAR
the structures on those two lots, 2.3 acres. Only -- | think
it's only 31 percent |ot occupancy, so there's still a |ot
of open space.

And that rem nds ne of the driveway, the driveway
for the pick up and drop off and off of Nebraska, which is
only -- whichisrequiredto be right in and right out. They
don't have a driveway on MacArthur. | think they're dropped

off right at MacArthur at the existing school right now, so

they will have -- it will have a driveway. There is the
concern about the queuing that will occur on -- backing up
for Nebraska. They do have shuttle buses that they are --

and that was part of the TDMplan -- at offsite | ocations for
the K through 6 kids, | guess. The younger kids aren't going
to be on the shuttle bus. And so, you know, there's a | ot
of nmeasures in here to try to mtigate -- they're going to

have the traffic control aids out on Nebraska in the norning
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and in evening, not presunmably allow ng people to drop off
I n the nei ghbor hood.

Sol think it is arobust TDMplan. |If it's part
of the order, with the performance nonitoring plan as well,
| am prepared to support this project today. Thank you.

CHAI RPERSON HI LL: Thank you, Conm ssioner. Vice
Chair John?

VI CE CHAI RPERSON JOHN:  Thank you, M. Chairman.
So I mght repeat sone of what has been said, but I'll just
add ny thoughts. So this is a special exception request to
operate a child devel opnent center and a private school in
the R-1-B Zone at 4220 Nebraska Avenue, NW The applicant
al so seeks relief to provide |less than the required nunber
of conpliant parking spaces. And as mtigation, the
appl i cant proposes nonconpliant spaces with total capacity
at 65 spaces, which is nore spaces than would really be
requi r ed.

The school's current enrollnment is 222 students from
birth to 3rd grade. School would eventually enroll 350
children with 90 enpl oyees, and the children would be from
birth through 6th grade. The school would al so operate an
accessory clinic for students and alumi and children from
different neighborhoods across the city are currently
enrolled in the school as well as sone from other

jurisdictions. As noted previously, the school is relocating
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fromits present location to better neet the needs of its
students.

The three new buil dings for additional -- will be
provi ded for additional classroomspace and a gymas well as
the clinic, and | would also note that the project neets all
t he devel opnental standards.

So this is a full record and | believe the
application neets the criteria for the need under Subtitle
U 203.1(h), 203.1(m, the m ni mum parking requirenments under
Subtitle C 701.5 as well as the general special exception
criteria under X 901. 2.

The parties in opposition concerns are related to
the size of the building, traffic volunme, and pedestrian
safety for seniors and children. There was significant
nei ghbor hood opposition as well as support for the project.
Nei ghbors are very concerned about traffic inpacts on
nei ghboring streets, and nost of the testinony at the hearing
i nvolved traffic inpacts. The ANC s report opposed the
project stating that the specific issue preventing approval
was traffic volunme at Nebraska Avenue and Van Ness and
Nebr aska Avenue and Warren Street. And the ANC al so required
the applicant to have a 70 to 80 percent trip reduction.

There's general consensus that there wll be
increased traffic inpacts at this | ocation. To mtigate

t hose inpacts, the school has proposed a robust mtigation
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strategy inits transportati on managenent plan that includes
a TDM pl an, an operati ons managenent plan, and a nonitoring
plan, and this is described at Exhibit 100B. | believe that
the strategies outlined in those plans will mtigate the
opposition's traffic concerns in connection wth any added
| npacts caused by this particular school. It wll not and
shoul d not be expected to solve all of the existing traffic
concer ns.

The ANC s insistence that the school reduce trip
generation to 70 percent -- by 70 to 80 percent as opposed
to the 45 percent reduction proposed by the school is clearly
unr easonabl e gi ven the ages of the children involved at this
school .

| would al so not that OPis in support, and | give
great weight to OP's anal ysis and the recomendati ons of how
the application neets all of the requirenents for approval.

DDOT does not oppose the application and in
conprehensi ve testinony at the hearing denonstrated why the
applicant's mtigation strategies are sufficient to neet
anticipated traffic created by the school. And why DDOT' s
approach to evaluate all the inpacted i ntersections in a nore
strategic manner is the better approach.

However, | woul d not adopt the school's proposed
voluntary contributions which are descried on page 11 of

Exhi bit 100B, because in ny view, the BZA could not -- and
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| believe it lacks the jurisdiction to order a private party
to fund public space inprovenents no matter how good they
are. |It's just not inthe role of a private party to do that
In this setting, and it mght be appropriate where there's
a canpus plan or there's a PUD. But in this setting, we're
| ooki ng at the typical special exception for a school. It's
not a canpus plan. And so | would not recommend we set a
precedent of requiring private parties to fund public space
| nprovenents.

The school 1is proposing draft conditions at
Exhi bit 51F, which | recomrend that the Board adopt as wel

as the request for design flexibility in Exhibit 51E.

Finally, | appreciate the testinony and concerns
of all of the wtnesses and the residents. They' re not
opposing this school. They're only opposed to traffic --
well, not only opposed to traffic, but they're concerned
about traffic, which | mght add is just -- it's a condition
of living in the city. And as residents, we like the

benefits of city life and traffic is one part of it, but |
recogni ze that in this neighborhood, there are particular
concerns to particular traffic intersections which DDOT has
not ed. And | believe that this is sonmething that the
residents can work together to pressure DDOT to | ook at those
traffic signals, as DDOT suggested, in a nore conprehensive

and strategic fashion as they prom sed.
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But | believe this is a unique school serving
children with hearing loss in a regular setting. It caters
to all incone levels and is a greatly-needed resource as the

Presi dent and CEO of Children's National Hospital stated in
his letter, Exhibit 85.

And so because this is a request for special
exceptions -- it's not a request for any variance -- and the
applicant neets the regulatory criteria, this Board
ordinarily would grant relief. | agree therewll be traffic
| npacts. Based on the traffic mtigation study as anplified
by DDOT and the full record, | am in support of this
application. Thank you, M. Chairmnman.

CHAlI RPERSON HI LL: Thank you, Vice Chair John.
M. Bl ake?

MEMBER BLAKE: | would |ike to thank everyone for
maki ng those very thorough and detailed coments, which I
woul d agree with al nost everything, every conment nade by the
menbers of the Board. As Chairman H Il pointed out, this is
a worthwhile project, and there's no opposition to the
m ssion of the school. As each of the other Board nenbers
pointed out, this is an extensive, robust, and | think
i mportantly, a dynamc plan that can be adjusted as the
situation evolves. And there are no traffic issues that are
beyond the -- there are traffic issues that are beyond the

control of the school, and to a large extent, that ultimtely
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rests on the shoul ders of DDOT. I would agree wth Vice
Chair John's thorough assessnent of the situation, and |
certainly was disappointed with the ANC s view. And while
| can appreciate the ANC s view on increnentalismand their
perspective that this is their shot to manage the inpacts of
previous, current, and future devel opnent projects, it's
unrealistic to expect the mtigation efforts on The River
School to solve all the current and perspective traffic
probl ens.

That said, | did have some concern with the
project was a U 203.1(h). | struggled a bit with the fourth
speci fic condition which focuses on the cunul ative i npact on
t he nei ghborhood due to traffic, noise, operations, or other
simlar factors of the existing daycare centers within 1,000
feet of the applicant. In this case, there are three and
there are a nunber of issues discussed by the ANC regarding
at least one of those facilities. But again, | cite the
robust mitigation packet proposed by the applicant which |
believe the S& actually pointed out that a nunber of the
mtigations proposed were actually renedies for the effects
of the other nearby institution who | acked a robust TDM and
PM pl an.

So | think that overall, this certainly neets the
specific conditions of U 203.1(h) and as well as 203.1(nm,

and it also neets the criteria for parking relief. | would

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




A wWwN

o O

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

27

also be in support of providing the design flexibility
requested by the applicant and supported by the O fice of
Planning. |'m prepared to support it.

CHAI RPERSON HI LL: Okay. Well, then | guess sone
of the discussion or a little part of it, as | was |ooking
through the conditions, M. Smth, the very part that says
| i ke during year one where year one is defined as the first
school year commencing upon the initial opening of the
school, the nonitoring study shall be conducted two ti nes per
senester. The first nonitoring study shall be conpleted no
| ater than Cctober 15th. | mean | guess, you know, of that

first year is what | mght add to that so that basically,

it's -- they're not waiting until the begi nning of the second
year. They're -- | think they're clearly saying that they're
doing it by October 15th of the first year. And if not, then

| would add that into the condition so that right away they
are going to have to, as you say contract out, you know, try

to start mtigating some of these inpacts if this TDM pl an

is not working the way they think it should by Cctober 15th.
That's the only thing that | think naybe -- and | see you
nodding, M. Smth. | guess that would at | east address sone
of your thoughts?

kay. Then, Conm ssioner Mller, interns of the
front-loading, | don't know -- before the Cof O | don't --
| think that is all kind of taking place. | don't know how
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to address that in any other way than it's already been
addressed. Isn't that kind of what they are proposing to do?

COW SSIONER M LLER:  Yes. | just was -- | wasn't
proposi ng any changes to the Transportati on Demand Managenent
pl an whi ch i ncl udes the perfornmance nonitoring and operation
plan. | wasn't proposing any changes that haven't already
been agreed to by both DDOT and t he appl i cant and recommended
by Ofice of Planning. So | nmean | just was just expressing
nmy personal viewpoint that such plans should have, |ust
general ly going forward, as nuch front-1loading as possible
so that they -- so that those -- all those nitigation
nmeasures are in place prior to operations, although | see the
value of and the dynam sm as sonebody described it, of
having the flexibility to adjust to nmeet the problens that
occur over tine. So | wasn't proposing any changes. | just
was expressing a personal preference about these TDM pl ans
generally, that they have as nuch in them that gets
acconplished before C of O if that's clearly -- a clear
enforceable way to know that those mtigation neasures are
in place. But | understand why you need to -- why they have
a performance nonitoring plan in this case and why they want
to adjust things as they go forward.

So | wasn't proposing any changes at all to the
TDM pl an. The applicant has agreed to everything, Vice Chair

John, the proffering of noney to pay for certain public space
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| nprovenents. | know -- | understand your disconfort |evel
wth that. It is just not uncommon at all in ny 9-1/2 years
of experience on the Zoning Conm ssion and sitting on BZA
cases for private school cases to have that -- to make that
proffer to-- that they're willing to pay for certain things
that mtigate an adverse inpact, an adverse traffic inpact,
in this case that the special exception review process is
designed to develop mtigation neasures for. So they've
agreed to it. It's in there. W don't have to -- | don't
think we need to reference any of the specific TDM neasures
in our order except to make reference to the fact that the
TDM is a condition of the order. That's what OP has
recommended. That's what DDOT' s recommended, and t hat's what
mtigates all those, the neasures mtigate the traffic i npact
and the applicant has proffered themand agrees to them So
that's where -- that's what gives ne the confort level to
nove forward.

But | do appreciate M. John's thorough and
everybody's thorough analysis. |It's been very hel pful and
filledinalot of gaps that |I left in ny analysis. So thank
you.

CHAI RPERSON HI LL: Ckay. Now I mean we've kind
of come back nowto this -- the proffering of the noney. M.
Nagel hout, can you hear ne?

M5. NAGELHOQUT: | can.
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CHAlI RPERSON HI LL: | can't renenber. W did --

there was an order that | was on along tine ago with Si dwel |
Friends where they proffered sone funds to help mtigate
potential traffic inpacts, and | wasn't sure whet her that was
actually a condition of the order or if that was sonething
that the applicant and the -- and, you know, the applicant
had agreed to. So in other words, it's kind of |like -- and
I|'"'m on the fence on this one, so that's why |I'm kind of
talking this through a little bit with -- and then you al
can decide. | see M. -- Commi ssioner's on one side. Vice
Chair John is on the other side.

My question to you, M. Nagelhout is A you
know, are we setting a bit of a precedent, or did we do
something like that in the Sidwell Friends order? | guess
that's question nunber one. And then two, to ny fell ow Board
menbers, is that -- what are your thoughts about that one
condition about proffering the noney and pulling it out;
however, since the applicant had agreed toit, it's just |ike
in prior cases when it's sonmething that is not necessarily
that the Board feels is sonething that should be in the
order, but the applicant has proffered it? You know, the
applicant would, | would imgi ne, honor that condition that
they had offered. So that's sonething for the Board to just
ki nd of chew on for a second. Ms. Nagel hout, do you have any

t hought s?
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MS. NAGELHOUT: Well, wunfortunately, |'m not

famliar wwth that Sidwell order off the top of ny head. |
do know there was one where the summary order was |ike five
pages of conditions that the parties had worked out anong
t hensel ves, and the Board just sort of adopted it whol esal e.
The fact that an applicant's -- applicants are not required
to agree to conditions. The Board can adopt conditions with
or without applicant's agreenent when the Board finds that
the condition is necessary to mtigate an adverse inpact.

And the Board has jurisdiction set by statute and
generally, it doesn't extend to the public space, so -- and
once the Board adopts a condition, it becomes a condition of
the Board that is supposed to be enforced as a condition of
t he approval. And | think you -- you know, you create
pot enti al enforcenent i ssues when conditions are i nposed t hat
exceed the Board's jurisdiction or extend to the public space
or require the paynent of nopney, which has not been typical
at the Board as far as | renenber. | nmean |I'm sure it's
happened, but it's not typical even in private school cases
except very recently perhaps.

You do see situations where applicants do prom se
to do certain things, and the Board takes note of those but
doesn't nmake them conditions of approval. Typically, it's
things like requiring | andscapi ng i nprovenents in the public

space or things like that where the Board just notes that,
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you know, the applicant proposes to do that, that's a good
thing. W hope it happens.

But again, you know, | think the Board's
jurisdiction is set by statute and you can't extend it even
when an applicant agrees to do sonething.

CHAI RPERSON HI LL: Ckay. So that seened to
I ndi cate, again -- and | guess we'll continue to talk this
through a little bit, Conmm ssioner MIller, also. And t hen
l"'mgoing to first goto M. Smth and M. Bl ake after | nake
this comment, which is that in the past, we've noted things
in the order that the applicant has agreed to. So we can
nmake a note in the order that the applicant has agreed to
i tem number two about the $250, 000.00 and |l eave it at that
and not put in a condition, because it goes to public space
that we don't necessarily have authority over. That seens
to nme what the discussion is right now M. Smth, do you
have a t hought?

MEMBER SM TH: | share Ms. John's concerns about
the legality of putting in as a condition a nonetary proffer
in an area that the Board typically doesn't regulate, as in
public space. So | agree with your approach, putting it as
a note within the order but not explicitly as a condition.
| recognize Conm ssioner MIller's extensive know edge with
these matters but, you know, ny concern is the Zoning

Commi ssi on had additional authority within the public realm
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to be ableto mtigate these defects within the public realm
So our counsel, | believe, is saying that the BZA does not
typically historically have the authority to exercise that
authority, so | do not want to set a precedent. So |I'd
rather put it in as a note.

CHAI RPERSON HI LL: M. Bl ake?

MEMBER BLAKE: Yes. | agree wth M. John's

concerns and the comments nade by Board Menber Smth. I

bel i eve, and as you recommended, | dothink it's best to note
the applicant's conmtnent to itemnunber 2. | nean they've
comritted to do it and | suspect they will. This is just an

i ssue of the Board's jurisdiction and its power. So | think
to separate the two is appropriate in this instant, and I
woul d support that approach.

CHAI RPERSON HI LL: Ckay. Al right. Then 1I']
make a notion and see what we get. |'mgoing to go ahead and
nmake a notion to approve Application Nunmber 20472 as
captioned and read by the secretary, including the proposed
conditions in Exhibit 51F, including design flexibility to
the five respected issues with the building permt -- sorry
-- the building and then also the DDOT TDM plan and all of
the conditions that were set forth in the transportation
mtigati on package noting, however -- renoving the condition
about the proffered funds; however, noting that condition --

|"msorry -- noting that proffering in our sunmmary order and
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ask for a second. M. John?

VI CE CHAI RPERSON JCOHN:  Second.

CHAI RPERSON HI LL:  The notion has been nmade and
seconded. M. My, could you take a roll call?

MR MOY: Wen | call your nanes, if you could
pl ease respond with a "yes," "no," or "abstain" to the notion
made by Chairman H 11 ? The noti on was seconded by Vice Chair
John and -- yes, Zoning Comm ssioner Rob MIler?

COW SSI ONER M LLER  Yes.

CHAl RPERSON HI LL: M. Smith?

MEMBER SM TH:  Yes.

MR MOY: M. Bl ake?

MEMBER BLAKE: Yes.

MR. MOY: Vice Chair John?

VI CE CHAI RPERSON JOHN:  Yes.

MR MOY: Chairman Hll?

CHAl RPERSON HI LL:  Yes.

MR MOY: Staff will record the five as 5to 0 to
O, and this is on the noti on made by Chairman Hill to approve
the application for the relief requested including the

proposed conditions which also includes the itenms in
reference to design flexibility, the TDM plan, and also
noting in the order about renoving the itemin regards to
proffering of funds. The notion was seconded by Vice Chair

John. Also on the notion to approve, it was supported by
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Zoni ng Comm ssioner Rob MIler, M. Smth, M. Bl ake, Vice

Chair John, Chairman H I 1. The notion carries, Sir, on a
vote of 5to 0 to O.

CHAI RPERSON HI LL: All right. Thank you, M. My.
Ms. Nagel hout, you got everything you needed formus, right,

for the order?

MS. NAGELHOUT: VYes, | did. Small correction in
your notion said a sunmary order. O course, it will be a
full order. Yes, | have --

CHAI RPERSON HI LL: | meant -- I'msorry, | nmeant
a summary of the proffered condition --

M5. NAGELHOUT: Ch, okay.

CHAI RPERSON HI LL: -- mentioning it in the order.
l"'msorry if | said sumary.

MS. NAGELHOUT: Well, I'mfine.

CHAlI RPERSON HI LL: Comm ssioner MIller, is that
it for you?

COM SSI ONER M LLER: Have a great day.

CHAI RPERSON HI LL: Thank you, Comnm ssi oner.

(Wher eupon, the above-entitled matter went of f the

record at 10:38 a.m)

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




36

CERTI FI CATE

This is to certify that the foregoing transcript

In the matter of: Public Meeting

Bef ore: DC BZA

Date: 11-03-21

Pl ace: teleconference

was duly recorded and accurately transcribed under

ny direction; further, that said transcript is a

true and accurate record of the proceedings.

Court Reporter

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




